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Abstract

Study on Revision of Tax Law in accordance with Decision on

Nonconformity to Constitution

— Focusing on necessity of retroactive legislation and application scope —

Chang—Beom, Kim
Legislation Research Officer, Constitutional Court of Korea

Since the foundation of the Constitutional Court till December 2017, decision on
nonconformity to constitution related to Tax Law has numbered in just 12, Upon
revising the law following the nonconformity decision, the retrospective application of
a revision is becoming an important issue, This paper analyzes the Constitutional
Court’ s decision on nonconformity to constitution relate to Tax Law, subsequent
revision, and decision of the Constitutional Court and the Supreme Court on
retroactive power of the nonconformity decision, and then this paper presents the

considerations which should be noted when revising the law in the future,

Conclusions obtained through analysis of the revision in accordance with the
decision on nonconformity to the constitution and of suspension of application are as

follows,

First, upon revising the law as a result of decision on nonconformity to constitution
and suspension of application of the relevant law, in order to deal with the
contentious case which have legal controversy over application of the statutory
provision at issue, legislative approach is made by including provisions on retroactive
application in the addendum to the revision, which is very appropriate measure,
However, it is necessary to make it clear that any ruling upheld by an upper court
before enactment of any revision or any disposition having legal validity due to the

elapsed time bar cannot be the subject of retrospective application of the revision,
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Second, for the period between the court’ s ruling on nonconformity to constitution
resulting in suspension of application and the point where the revision is enacted, it
is desirable to make the issue which meets the taxation requirements be applied by
the revision made as a result of nonconformity decision retroactively through the

clear legislation,

Third, in the case of retroactive application of the revision due to the decision of
nonconformity to the constitution, if there are any provisions which may alleviate the
burden of the taxpayers under the revision while others may increase the burden of
the taxpayers, then it should be noted that the revision should be retroactively

applied to the extent that it does not cause unfavorable results to the taxpayers.

Conclusions drawn from the analysis of the revision made due to the decision on

nonconformity to constitution and temporary application are as follows,

First, temporary application of the provisions ruled nonconformity to constitution is
allowed until a revision is enacted to alleviate severe implications on the national
economy and finance resulting from the legal vacuum or the decrease in tax revenue,
Therefore, in principle, the legislators are not obliged to retroactively apply the
revision, However, even if there is decision on nonconformity to constitution with
temporary application, it is reasonable for legislators to retroactively apply the
revision to the extent that it is not unfavorable to taxpayers in accordance with the

necessity of policy,

Second, if the beneficiary clauses including provision on tax refund are ruled
unconformable to constitution by reason of inconsistency with the principle of
equality, but the temporary application is ordered, then the unconstitutionality of the
statutory provision concerned is upheld from the point that the ruling on
nonconformity to the constitution is made, Accordingly, it is reasonable to legislate
the revised law under which the revised provision can be retroactively applied to the
case violating the principle of equality that occurred for the period between the

decision on the nonconformity to constitution and the enactment of the revision,
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