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35) = MEE= 20064 712t= H 1M (Gowers Review of Intellectual Property) 0|% TOFMZIE 2X|0] =310 2011 512
HA (Hargreaves) 211 “Digital Opportunity: a Review of Intellectual Property and Growth” OAT 0] 2X|2| sHZ BitH
o CHall ™St CHRHS mAMEH QT Philip Ward, The Hargreaves Review of Intellectual Property, May 2011, last
updated: 17 May 2013 &Z, 2012 128 20 S=Z MEMS Aol AZ401 XMEESIHE Modernizing Copyright: A
Modern, robust, and flexible framework) E0A0A 2L ST SICHE0|H 226 MEEAMEE nf2ish| fst uiots gt
HSIRICEH HM Government, MODERNISING COPYRIGHT: A modern, robust and flexible framework: Government response
to consultation on copyright exceptions and clarifying copyright law, 2012 &=,

36) Enterprise and Regulatory Reform Act, 2013, ¢. 24 (UK.)
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37) Samuelson et al., supra note 29 at 41.

38) dtH EUX|ZI2 Dl&O0|Lt B2 59| 25t AlM - 70| HIMMo= E5 Q0| 1ot MAIZSS CIXHsllH 22RRIez
HiZst= 20Tt 0|87+s5H| sh= Z0|Ct,
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40) 29| 42 oW FAIM “HE MEECZ HE Rl MRS £ A" (Any copyright—protected work or performance)
02t 5t0] QZXMESE ZEl6tT UCHAMIBE).

41) 116A Power to provide for licensing of orphan works.

42) EUTOIMEEXIEIIN CHEXEE & MIQ7Hsoles St O/Udl xixiZo]| 26t Mefxol 17
=X|E M1x 38 &=,

43) M116Z9JB.

44) 2014 No. 2588 The Copyright and Rights in Performances (Extended Collective Licensing) Regulations 2014,

45) M5 (51714 1)

46)

47)
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2 =QUGHA| ERUC. EUTIOFKZY
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48) H18Z(2t0|MAR)

49) EQ89| ECLMI=O0]| &5t0= Tarja Koskinen—Olsson & Vigdis Sigurdardottir, Collective Management in the Nordic
Countries, in Collective Management of Copyright and Related Rights 243 (Daniel Gervais ed., 3rd ed., 2015); SOFTIC,
TEAREPEFEHIE (- (R 2389 D EREATRE E 2016534, 127H 0[5t A=,

50) U.S. Copyright Office, Orphan Works and Mass Digitization, Comparative Summary of Select ECL Provisions 2~10;
g HEE 128~130H; ZLHOIMZ OH&R, DOMAE =M Sofl et SiE UIH2HE =t A7,
SIHSTLR(2012) 35~74H; 5= SiE MEE ZSZRIMZol 2t A7 ZelHst Vol8 No. (2007),
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Hoh & ¢ @& Ao F BRIt} 5D British Library+ ("Seeking New Landscapes'
Ao M) Aoz H2ZHo| U= A A9 (potentially in—copyright works) 43%

7b 3o} AF o A WEE 31%0] PR XS Bt vt ek 5
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71 Oj=2| TOMNELE OISRIE St B8t
ARl AN A O Tob AR Avte] A 5 9
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o Ask & o] WAOE AW Ho] ohet AA WY AL FABL A
ot WAo® A glojtk ) @ Aelo] XA BA YWe A=sAA
o -

b3 glow] 50 WA kA B o] L F

51)1d., at 7.

52) Barbara Stratton, Seeking New Landscape(British Library, 2011), at 51. ZL{0ME ZESUZAE HTEETAMOIN 242
E MEE & 99.3%7t O|2tEAT ME=0[2t siot SESUTARE, EMHUAM2| D0INElE &89 AH|A gfot o
T HAGEE A0 2 2015.12, 5H E=X,

53) Ctet, 0= XMEFEHIAN HAGECR -6l Q= ZOR 1) Wd T2 TWO| 24+ SAXI11E, M119%, M122%) 2) ¢
e WSS 215 UAE DH(A112X) 3) CIX|E WSS 25t =222 0I&(X114x) 4) SHHQ| MZFHIZLE 2|5t HIHZH S
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O|=0k= DO0tMEE 2HE S =H0| ASEH sHES st 2 7HX| O|LIMEIES} XiQto| HEXo2 Lien ot

20052 E] MZEHHA(U.S Copyright Office)2 2|3|0A TOFMZEIE QS DAISI0] 20061 1€ TOMEIS0]| 2tst E M7t

ETE dt QUC} 0|12 HEHE2 AlLSHA siZ2AE 2AMstn ol 20123 108 22 "7tsSt Tk BA|of chsh 2ls|ol =

"5t7| ffa DOMMZRE Aol S 2|72 JHZTISHe JHQl L R RROf|A] CHSt HHE oLt XIZVIK] MEHAEE0| He

St o|740| LT CHASH0] O] 2A(0f LSt BelE 0|F = A2 iR o2 A= HolLt

55) Orphan Works Act of 2006, H.R. 5439, 109th Cong. (2006); Orphan Works Act of 2008, H.R. 5889, 1 10th Cong.
(2008); Shawn—Bentley Orphan Works Act of 2008, S. 2913, 110th Cong. (2008).

56) Ol= Opt OutdfAl2 F5t0] MZfZ2| 0|82 Blot= k= 0= MEAHHIAM MAGHE U= SISt ZAMo| w2t MEHRIE A
ML ol2fSt AEE BEAE HM B2 AT O F XMREY| 0[BIHAIE SESIESE st= 2Al0|ot 20061 lQtnt
2008 Hote| FQLHER Chgat ZCt @ (1) 0|8XPt Mo|2 F2|Mo2 MAlsH fMEt & HEIXIE 32 el W X
ol what 0|88 4 U= FAR0| MISHEICE (2) MEFEAL = 7|EF HEIXF HYAG = HEAL U7} ofd El2|H
BAZ 0|SXIZRE +HE o+ UTE &SI ChA| Zah, HMQHe et dotdoz MEIHSSt oflQ| = Mot st
Xz SAUXIH EF 0|8Xfet ol EF MM 2ot & U= A0l oSt Miste AF3ICE US Copyright Office,
Orphan Works and Mass Digitization, 2015 at 11~12,

57) 10} MEE 2A0l| 25t =0l ALt UAHGI0 HHEAO 2 H|7|=|D QUCh Google TA] thEF CIX|Hst Z2MEQL HAE A
£2 LU SYoiCt To| shAR MREEAMSl ‘BH0IE =l 2t 2221 Google EA] ZA(online Google Books
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11~25%7}F JLopAZHgoln 5 &%E &0 T0%7F dLopAZHEolehs A7t

olch o0

Lt Oi=0lMe] EohE MEHE2INE =2 =9

=+ A ZFE AL 20119 ECLe| gt l"—_JE AlZFO 2 62) 20154 A|gH2] 2l ECL
sl Zzoagel Hue ATLSAL S WA dF gAY} B8
(Mass Digitization Pilot Program)& Zl3) Zof It} 64 2017 99 29Uof A

m

2%

searches)OlA EAME CIX|EH3IEIT HE AHES HAISH= GoogleQ| ZBHiS gHMo0|2t TS Zd0|Ct Authors Guild v.
Google, Inc., No. 05-8136, 2005 WL 2463899 (S.D.N.Y. Sept. 20, 2005); Authors Guild, Inc. v. Google, Inc., 954 F.
Supp. 2d 282 (S.D.N.Y. 2013); Authors Guild, Inc. v. Google, Inc., 804 F.3d 202 (2d Cir. 2015); The Authors Guild Inc.
v. Google Inc., 804 F.3d 202 (2nd Cir. 2015), petition for cert, filed, 2015 WL 9596031 (U.S. Dec. 31, 2015) (No
15-849), 14. Apr 18 2016 Petition DENIED.

58) 20073 HZ2| 2AZQ| mjHat AlRUE(Pamela Samuelson) W4 & 20H2| MEIHS0| 20l ¢ OFQ! XM=k 5 =2
HE(the Copyright Principles Project, CPP)OIIA 2010 XEHH 718 XIE(The Copyright Principles Project : Directions for
Reform)0[2t= E0ME Y7L Pamela Samuelson et al., Copyright Principles Project: Directions for Reform, 25
BERKELEY TECH. L.J. 1175 (2010).

59) Pamela Samuelson et al., supra note 59 at 1228~1234,

60) Id., at 1234~5, ESt U.S. Copyright Office, Report on Orphan Works 92—127(2006)2} Pamela Samuelson, Preliminary
Thoughts on Copyright Reform, Utah Law Review, 2007; UC Berkeley Public Law Research Paper No. 1002676.
Available at SSRN: https://ssrm.com/abstract=1002676= Z=x

1) U.S. Copyright Office, Orphan Works and Mass Digitization(June 2015), at 44.

2) U.S. Copyright Office, Legal Issues in Mass Digitization: A Preliminary Analysis and Discussion Document,
October 31, 2011.

63) U.S. Copyright Office, Orphan Works and Mass Digitization(June 2015).

64) U.S. Copyright Office, Mass Digitization Pilot Program(2017~).
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65) U.S. Copyright Office, Orphan Works and Mass Digitization(June 2015) at 82~104.
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92) Copyright and Rights in Performances (Licensing of Orphan Works) Regulations, 2014, S.I. 2014/2863, art. 3

93) [Discussion Draft] Orphan Works Act of 20__, sec. 2, § 514(b)—(c).

94) Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on Certain Permitted Uses of
Orphan Works, art. 1(2)—(4).
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Hslch  “ Member States shall take the necessary measures to ensure that the information referred to in paragraph 5 is
recorded in a single publicly accessible online database established and managed by the Office for Harmonization in the
Internal Market (the Officer) in accordance with Regulation (EU) No 386/2012. To that end, they shall forward that
information to the Office without delay upon receiving it from the organisations referred to in Article 1(1).”
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96) Regulation 5 (2) “The authorising body shall make the register available to the public by electronic means and free of

charge.”

97) Article 3(6) of the Directive 2012/28/EU of 25 October 2012 on certain permitted uses of orphan works= ChS2F 20|
x13|-|:|-
stk

“ Member States shall take the necessary measures to ensure that the information referred to in paragraph 5 is
recorded in a single publicly accessible online database established and managed by the Office for Harmonization
in the Internal Market (the Office?) in accordance with Regulation (EU) No 386/2012. To that end, they shall forward
that information to the Office without delay upon receiving it from the organisations referred to in Article 1(1).”
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Abstract
Legal Issues of Licensing of Orphan Works

Jin—a, Park
President, KITAL, Dr, Dr,

Under the Korean Copyright Act (Article 50), users may apply for a compulsory
license from the Minister of Culture, Sports and Tourism to use certain types of
orphan works, The applicant must have been unable to find or determine the
rightholder after due diligence and must deposit compensation for the benefit of the
rightholder, Howerver, the current compulsory license system is still costly and
burdensome to users despite several simplifications, and there is a concern that it
may be a factor in choosing illegal use rather than legitimate use of the work through

compulsory license,

To solve problems above, in this article, firstly, I will introduce history of orphan
works license system under Korean Copyright Act and analyze the current situation of
orphan works uses, Then I will introduce and compare legislations of the EU, the U,S,
and Japan, Finally, I will analyze main topics of orphan works including orphan
works license procedures, compensation system and owner registry and registration of
orphan works and will intend to suggest legislative improvements of compulsory

license system,

Solutions to the orphan works problem, I propose, should have the following
feature, Here is its picture, Firstly, the catch phrase or slogan of legislative
improvements of compulsory license system is 'from ex ante protection to ex post
protection,” I will suggest ways to unify procedures of orphan works compulsory
license and to make it easier for users to access the system by simplifying the

procedure of "considerable efforts."

Secondly, it is necessary to introduce "exploitation of a work while applying for a
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compulsory license" that refers to the Japanese system in order to enable uses of

copyrighted works even before receiving approval of the compulsory license,

Thirdly, measures to improve license procedures including compensation systems
should be introduced., It is required that compensation is set by the Minister of
Culture, Sports and Tourism or the Korea Copyright Commission based on fees for
similar works and uses and must be retained by the agency for 10 years. If no
rightsholder claims his or her fees within that time, the agency may use them to fund
social, cultureal, and educational activities, In addition, there is a need to plan for
the reduction of the application fee and the operation of insurance system that

replaces compensation for non—commercial mass use,

Fourthly, foreign works should also be included in applicable scope of compulsory
license, In addition, the inefficiency in the legal system should be solved through the

unified regulation of copyrighted works and neighboring works,

Fifthly, measures to maintain the balance of stakeholders should be introduced. It
is necessary to prepare moral rights related provisions, licensing terms specified,
reservations of a right to request return of the unjust gain of the right holder, and a
provision to impose penalties to him or her in case of that the applicant has intent or
negligence in applying for a compulsory license for a work that is not an orphan

work,

Sixthly, orphan works registry system should be introduced, It should be considered
that the agency maintains and updates a register which sets out the details of the
orphan works in respect of which "considerable efforts’ have been carried out and an
application, for the grant of a compulsory license, has been made to and is being
considered by the agency, compulsory licenses have been granted together with the
permitted uses of the relevant works and compulsory licenses have been refused. In
addition, it should be considered that the agency makes the register available to the

public by electronic means and free of charge,

Seventhly, it is necessary to consider the compatibility with the berne convention,
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the multilateral treaties, the bilateral treaties and so on so that the improvement

measures do not violate international norms,

Key words : orphan works, statutory license, compulsory license, compensation,

congsiderable efforts, copyright registry
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