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19) REGULATION (EU) 2016/679 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation), 0|0ff 25t0{= http://ec.europa.eu/justice/data-protection/reform/files/regulation_oj
_en.pdf, Official Journal L 119 of 4.5.2016.
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24) Article 1(Human Dignity) (1) Human dignity is inviolable. To respect and protect it is the duty of all state authority. (2) The German
People therefore acknowledge inviolable and inalienable human rights as the basis of every human community, of peace, and of
justice in the world. (3) The following basic rights are binding on legislature, executive, and judiciary as directly valid law. 0|0{| CH3H
HE HHA SY 3Y g2 B2
Article 2(Liberty) (1) Everyone has the right to free development of his personality insofar as he does not violate the rights of others
or offend against the constitutional order or morality. (2) Everyone has the right to life and to physical integrity. The freedom of the
person is invi olable. Intrusion on these rights may only be made pursuant to a statute. 0|0f] CHai A=

25) HAZL MERT|E) 7I2He MASto] 2t A7, =5 207, S AHE A, 2009, 289-290H.

26) Artcle 1.(Purpose and scope)(2)This Act shall apply to the collection, processing and use of personal data by 1. public bodies of the
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Abstract

A Critical Study on The Right to Information Self—determination

Heui—ok Lee

In his books ‘Future Shock,” “The Third Wave,” and ‘Powershift,” Alvin Toffler
predicted the shift in modern society to the information age. “Information society” is a
society where knowledge emerges as a principal force of production, and rapid
advances in information technology make the use of information about people’s
everyday life as an integral part of our society, Not only is information valuable in
and of itself, but it also creates new value and drives business and market changes,
In a society where the rapid distribution of information is enabled by access to the
Internet and information and communication technologies, individuals have the rights
of self—determination regarding personal information, which means the rights to
determine what sort of personal information will be disclosed and used, This article
examines how the rights to informational self—determination are exercised and
whether or not the data subject can exercise the rights to freely participate in society
through their rights to informational self—determination,

In modern society, a discussion on personal information protection should begin
with an examination of the protection and benefit of the law that such protection is
ultimately pursuing, rather than the protection itself, The benefit and protection of
the data protection laws are chiefly concerned with the data subject’s right to

informational self—determination and freedom of privacy protected by the
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Constitution, In Korean society, rapid growth of the IT industry has led to a
succession of data breaches, and rising importance of privacy protection and legal and
policy efforts have been made to develop countermeasures, However, in actual legal
claims for invasion of privacy, damages are only awarded in very modest amounts
even if the court acknowledges the invasion of privacy, indicating that the data
subject’s right regarding personal information is still exercised in a perfunctory
manner, This is because current privacy laws have limitations, in that an invasion of
privacy is determined through balancing of interests when the data subject’s right
comes into conflict with the public interest or another person’s fundamental rights,
and that an acknowledgement of the invasion of privacy does not mean that an
invasion of the data subject’s substantial rights is acknowledged. The right to
informational self—determination or privacy will not be deemed as a substantial right
until such invasion is claimed in an actual lawsuit and damages are awarded for the
invasion, Recently, statutory damages and punitive damages have been incorporated
into the Korean privacy legislation to overcome the limitations of the existing victim
protection system, However, a series of recent cases have shown a tendency to
develop more elaborate criteria for determining violations of informational
self—determination, Thus, aside from the limitations of the recently adopted
programs, it is still open to discussion whether the benefit and protection of the law
and rights can be made more specific under individual laws, and whether a data
subject’s substantial rights can be sufficiently guaranteed without having in place any
criteria for determining the illegality of an invasion or any measures in awarding
damages, In a society that is rapidly entering the information age, the state has a
responsibility to guarantee substantial rights for data subjects by providing legal and
policy programs, To that end, this article suggests the “guarantor state” model. In

this rapidly changing society, the state should establish a legal and policy framework
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and allow each data subject to exercise their fundamental rights regarding
information, Moving beyond early efforts to put privacy laws in place, the state
should maintain a uniformly self—regulation system and actively encourage corporate

participation,

Key word: Information society, Informational self—determination, Guarantor state,

Personal information, Self—regulation
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